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OWNERSHIP OF THE MATRIMONIAL HOME 
by 


P. G. NASH, LL.B. 
Lecturer in Law, University of Tasmania 


“Trusts are neither created nor implied by law to 
defeat the intentions of donors or settlors; they are created 
or implied or held to result in favour of donors or settlors 
in order to carry out and give effect to their true intentions, 
express or implied.’’@! 


Unfortunately, when it comes to the question of 
deciding who is entitled to the beneficial ownership of the 
matrimonial home, the true intentions of the parties are 
difficult of ascertainment. This is not surprising, since 
in the majority of cases neither marital discord nor its 
consequences were in the contemplation of the parties. 


-This difficulty has not prevented the courts from 
attributing an intention to the parties. It has, however, 
caused the courts to infer from similar fact situations 
widely differing intentions. There appear to be three 
alternative intentions which may be derived from the 
purchase of a matrimonial home. 


. That the parties each intended to have a beneficial 
interest in proportion to the amount which he or she 
contributed towards the purchase; 

. That the parties intended that they should share equally 
the beneficial interest in the home; 

. That, where the house is purchased in the wife’s name 
the husband intends her to have the total beneficial 
interest. 

In Re Roger’s Question™! the wife paid a deposit of 
£100 on or before the signing of the contract for the 
purchase of the house and the balance of £900 was raised 
by means of a mortgage. The contract and conveyance 
were in the husband’s name and it was he who entered 
into the mortgage and paid the instalments and interest 
thereon. 

The Court of Appeal held that the parties intended 
to have and had a beneficial interest in the property pro- 
portionate to the amount of their contributions. 

In Rimmer v. Rimmer,*! where the wife had provided 
the deposit for the matrimonial home and the balance was 
paid partly out of housekeeping money provided by the 
husband and partly out of the wife’s own money while the 


[1] Standing v. Bowring (1885), 31 Ch. D. 282, per Lindley, L.J., 


at p. 289. 
[2] [1948] 1 All E.R. 328. 
{3] [1952] 2 All E.R. 863. 
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husband was on war service, a different conclusion was 
reached. The spouses were held entitled to an equal share 
in the proceeds of sale of the house. ROMER, L.J.,"! pointed 
out that: “Cases between husband and wife ought not to 
be governed by the same strict considerations, both at law 
and in equity, as are commonly applied to the ascertain- 
ment of the respective rights of strangers when each of 
them contributes to the purchase price of property, and 
the old-established doctrine that equity leans towards 
equality is peculiarly applicable to the disputes of the 
character of the present one, where the facts as a whole 
permit of its application.” 


This, I submit, is the more realistic approach. Surely, 
if the parties can be presumed to have intended anything, 
it is that they should share their incomes and their home 
equally. 

There is little to distinguish the two cases. In Re 
Roger’s Question the parties had contributed neat round 
sums the amount of which was easy to ascertain; but that 
hardly appears a compelling factor in the light of the 
dictum of ROMER, L.J., quoted above. The only other differ- 
ence—and a point of which EVERSHED, L.J., seemed to make 
much in the earlier case —is that in Re Roger’s Question 
the parties had had a “tiff” at the time of the conveyance; 
and, therefore, “It is more than possible that each went 
away from the meeting in question with a somewhat 
different, though vague and certainly never formulated, 
idea of what its effect had been’’.©! 


With all respect, I question whether this “tiff” as to 
whose name the property should be in is sufficiently con- 
clusive in any direction to prevent the operation of the 
doctrine that equality is equity, if that doctrine would 
otherwise have been applicable. 


In Fribance v. Fribance,! where the Court of Appeal 
arrived at a decision similar to that in Rimmer v. Rimmer, 
DENNING, L.J., made it clear why such a conclusion was 
not only eminently reasonable, but also socially desirable.” 


“The title to the family assets does not depend on the 
mere chance of which way round it was. It does not depend 
upon how they happened to allocate their earnings and 
their expenditure. The whole of their resources were 
expended for their joint benefit—either in food and clothes 
and living expenses for which there was nothing to see 
or in the house and furniture which are family assets — 
and the product should belong to them jointly.” 


[4] [1952] 2 All E.R. 863, at p. 870. 

[5] [1948] 1 All E.R. 328, per Evershed, L.J., at p. 330. 
(6] [1957] 1 All E.R. 357. 

[7] [1957] 1 All E.R. 357, at p. 360. 
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The decision in Rimmer v. Rimmer was followed also 
in Cobb v. Cobb"®! and Macdonald v. Macdonald;™! and it 
seems clear at this stage that the answer given in Re 
Roger’s Question will probably not be repeated unless there 
are very strong circumstances from which the court is 
compelled to infer an intention that the parties should 
share in the same proportions as they contributed to the 
purchase price. 


The answer given in Rimmer v. Rimmer, however, has 
not gone unchallenged. There exists a line of cases in 
which, by applying the equitable presumption of advance- 
ment, the courts have held a wife where the property has 
been conveyed into her name to have the total beneficial 
interest in the matrimonial home. Before considering these 
cases it is perhaps best to look at the presumption of 
advancement. 


The presumption operates only where the parties bear 
a particular relationship one to the other from which the 
court may presume that the donor intended to confer a 
beneficial interest on the donee. It applies in the case of 
a grant from father to child"” or from one who is in loco 
parentis to the grantee"! or from husband to wife.“ It 
does not, however, arise in the case of a gift from wife to 
husband."%] 


The prime function of the presumption of advance- 
ment is to rebut the presumption of a resulting trust in 
favour of the grantor which would otherwise arise. It 
merely expresses the belief of the courts of equity that no 
resulting trust should be presumed in favour of a father 
who made a grant to his child, or in favour of a husband 
who passed to his wife the legal title to property. 


The courts which created the presumption were not 
primarily concerned with the question of how the proceeds 
of sale of a matrimonial home should be divided. They 
were not concerned to prevent spouses sharing equally the 
assets which had been created by their joint efforts and 
from their pooled resources. They were concerned with a 
different and broader question, whether the presumption 
of a resulting trust should or should not apply to particular 
relationships. - 


They held, in effect, that the presumption of a resulting 
trust could be rebutted in three ways :— 


[8] [1955] 2 All E.R. 696. 

(9] [1957] 2 All E.R. 690. 
[10] Dyer v. Dyer (1788), 2 Cox 92. 
[11] Grey v. Grey (1677), 2 Swans. 594. 
[12] Kingdon v. Bridges (1688), 2 Vern. 67. 
[13] Re Curtis (1885), 52 L.T. 244. 


> 
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(i) By construction of the conveyance or transfer ;"+*! 


(ii) By evidence showing an intention to benefit the 
grantee ;{™5) 


(iii) By the operation, in cases where a particular 
defined relationship existed between the parties, 
of the opposing presumption of advancement."®! 


The presumption of advancement existed primarily 
as one of the means of rebutting the presumption that a 
donor had intended to retain the beneficial interest in the 
subject matter of his gift. It did not exist for the purpose 
of giving the beneficial ownership in a house, purchased 
through the joint efforts of both spouses (or with the 
money of one particular spouse) for their joint use and 
enjoyment, to that spouse into whose name the property 
happened to be conveyed. This is a factor adverted to in 
none of the decisions which have applied the presumption 
of advancement in these circumstances. 


In Silver v. Silver"“™ a number of houses, each of 
which in turn served as the matrimonial home, were pur- 
chased successively in the wife’s name. The wife’s parents 
provided the deposit for the first house, and the deposits 
for the others were obtained from the proceeds of sale of 
the preceding house. The husband, in each case, joined 
as a party to the mortgage deed as guarantor, and the 
mortgage repayments were provided out of a sum of money 
which the husband paid each week to the wife for house- 
hold expenses. On these facts, the Court of Appeal held 
that there was a presumption that the mortgage moneys 
repaid by the husband were gifts to the wife and that this 
presumption had not been rebutted. 


The presumption has been held to arise even though 
the parties were not married at the time of the conveyance. 


In Moate v. Moate"*’! a man purchased in the name of 
his intended wife a house on which he paid the deposit, and 
after the marriage made the mortgage repayments 
although the wife had entered into the covenant to repay 
the mortgage money. When the marriage broke down, it 
was held that there was no practical distinction between 
a purchase by an intending husband in the name of 
an intending wife and a purchase by a husband in the name 
of a wife. Hence, in the absence of rebuttal by the 
husband of the presumption of advancement the wife was 
beneficially entitled to the house. 





[14] House v. Caffyn, [1922] V.L.R. 672. 
[15] Russell v. Scott (1936), 55 C.L.R. 440. 
Young v. Sealey, [1949] 1 All E.R. 92; [1949] 1 Ch. 278. 
[16] Murless v. Franklin (1818), Swans. 13, at p. 17. 
[17] [1958] 1 All E.R. 523. 
[18] [1948] 2 All E.R. 486. 
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Moate v. Moate was recently followed by the High 
Court of Australia in the case of Wirth v. Wirth. In 
that case, an engaged couple had purchased as joint tenants 
a piece of land on which they intended to erect the matri- 
monial home. Prior to the marriage the man, apparently 
under considerable pressure from the woman’s parents and 
from his fiancee herself, transferred his interest in the land 
for a consideration expressed in the transfer to be £100. 
They subsequently married and in due course the marriage 
broke up and dispute arose as to the ownership of the 
home. The trial judge found that the consideration had 
never been paid and that the parties intended the wife to 
be trustee of the husband’s interest in the land. 


This decision was reversed by a majority of the High 
Court, DIXON, C.J., holding that the circumstances gave 
rise to a presumption of advancement. Whether the pre- 
sumption of advancement can arise in these circumstances 
is, I respectfully submit, open to a considerable amount 
of doubt. TAYLOR, J. in Wirth v. Wirth reserved his 
decision on that question but seemed to doubt its applic- 
ability, for, as His Honour pointed out,°"! “Observations 
made in Dyer v. Dyer,™"') Soar v. Foster,"*! and Rider v. 
Kidder'**] contain statements of principle which tend 
strongly to the contrary”. 


The uncertainty to which the conflicting decisions give 
rise becomes greater if we consider some of the statements 
of law formulated in arriving at those decisions. 


“I would only add”, said DENNING, L.J., in Cobb v. 
Cobb,'**) “that, in the case of family assets, if I may so 
describe them, such as the matrimonial home, and the 
furniture in it, when both husband and wife contribute to 
the cost and the property is intended to be a continuing 
provision for them during their joint lives, the court leans 
towards the view that the property belongs to them jointly 
in equal shares. This is so, even though the conveyance is 
taken in the name of one of them only and their contri- 


butions to the cost are unequal... .” 
This is in accord with His Lordship’s views as ex- 
pressed in Fribance v. Fribance’*! and in Rimmer v. 


Rimmer,™*! in which latter case he said: “In cases when 
it is clear that the beneficial interest in the matrimonial 
home or in the furniture belongs to one or other absolutely, 


[19] (1957), 30 A.L.J. 586. 

[20] ibid at p. 590. ‘ 
[21] (1788), 2 Cox 92. 

[22] (1858), 4 K. & J. 152. 

[23] (1805), 10 Ves. Jun. 360. 

[24] [1955] 2 All E.R. 696, at p. 698. 

[25] [1957] 1 All E.R. 357, at p. 360. 

[26] [1952] 2 All E.R. 863, at p. 868. 
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or it is clear that they intended to hold it in definite shares, 
the court will give effect to their intention: See Re Roger’s 
Question, but when it is not clear to whom the beneficial 
interest belongs, or in what proportions, then, in this 
matter, as in others, equality is equity.” 


This is not necessarily in conflict with the statement 
of LORD EVERSHED, M.R., in Silver v. Silver,@=” “I feel that 
if in this case the Court of Appeal were to say that equity 
favoured equality, we should determine by anticipation 
that nearly all cases relating to the matrimonial home 
should likewise follow suit”. It does, however, conflict with 
their Lordships’ insistence in Silver v. Silver that the 
presumption of advancement must apply in the absence 
of evidence to the contrary.'*! 


In Wirth v. Wirth, moreover, both DIxon, C.J.,?% and 
TAYLOR, J.°) cast doubts upon what TAYLOR, J. called “the 
palm tree justice” of Rimmer v. Rimmer. With all respect, 
however, I suggest that the true answer to this problem 
is to be found in dividing equally that which was obtained 
out of pooled resources for joint use. Whose money paid 
for the actual asset bought seems to me as irrelevant as it 
may be accidental. 


Whatever the true answer, the conflicting decisions 
make it necessary for the conveyancer to draw to his 
client’s attention the problems that can arise, ascertain the 
true intention of the spouses, and take care to state 
expressly where the beneficial interest in the property 
is to be. 





[27] [1958] 1 All E.R. 528, at p. 526. 


[28] [1958] 1 All E.R. 523, per Lord Evershed, M.R., at p. 526, 
per Parker, L.J., at p. 527. 

[29] (1957), 30 A.L.J. 586 at p. 587. 

[30] ibid at p. 590. 
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TITLE FEEDS THE ESTOPPEL 
By 
F. G. DYETT, LL.B., 
Barrister-at-Law 


The doctrine of “feeding the estoppel” has never 
proved a fruitful subject for juristic study if the limited 
writings upon the topic are any guide; yet over the years 
its application (and non-application) in various fields of 
our law has produced interesting results. 

Estoppel by representation and per rem judicatam 

Spencer Bower has classified estoppel under two main 
heads, viz., estoppel by representation and estoppel per 
rem judicatam."!) The former, to which the doctrine of 
feeding the estoppel relates, he defines as comprising “all 
those various rules of evidence, the common principle of 
which (stated summarily) is that any party litigant is 
debarred or precluded, as against any other party to the 
litigation from contradicting in that litigation any repre- 
sentation previously made by him to such other party with 
the object and result of inducing him to alter his position 
to his detriment”.! As Coke once wrote, “it is called an 
estoppel or conclusion, because a man’s own act and 
acceptance stoppeth or closeth up his mouth to allege or 
plead.”@! A good summation of the elements of estoppel 
appears in the judgment of ISAACS, J. in Craine v. Colonial 
Mutual & ete. Co.: “First of all the law of estoppel looks 
chiefly at the situation of the person relying on the estoppel. 
Next, as a consequence of the first, the knowledge of the 
person sought to be estopped is immaterial. Thirdly, as a 
further consequence, it is not essential that the person 
sought to be estopped should have acted with any intention 
to deceive. Fourthly, conduct short of positive acts is 
insufficient.” "*! 

Principle 

The principle that “title feeds the estoppel” involves 
two separate issues, the creation of an estoppel in the first 
instance and the subsequent acquisition of the interest or 
title by which the estoppel is said to be “fed”.©! Suppose, 
for instance, A. purports to convey or demise land in which 
he has no estate or interest to B. This estops A. from after- 
wards disputing the validity of such grant or demise as 
against B. although third parties may not be affected by 
the estoppel. If A. subsequently acquires any interest in 
or ownership of the land, that which B. formerly held by 





[1] Spencer Bower, Estoppel by Representation (1923), page 3. 
[21 Ibid, page 2. 

131 Vol. 2, Coke on Littleton 352 (a). 

41 (1920), 28 C.L.R. 305, at p. 326. 

[5] Spencer Bower, Estoppel by Representation, p, 284. 
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estoppel only automatically becomes vested in B. as an 
estate or interest in rem, per SHADWELL, V.C., in Noel v. 
Bewley (1829), 57 E.R. 938 at p. 948. “If a person has 
conveyed a defective title, and he afterwards acquires a 
good title, this court will make that good title available 
to make the conveyance effectual.” 


Application to personalty 


The doctrine is not confined to land. It also applies to 
personalty (see dicta of VAUGHAN WILLIAMS and BUCKLEY, 
L.JJ., in Whitehorn Brothers v. Davison, [1911] 1 K.B. 
475 at p. 481). In the Victorian case of Lucas v. Smith" 
where a vendor purported to sell on terms a plough as 
owner whereas he was then only a hirer under a hire- 
purchase agreement without any power of disposition and 
later, having acquired same by exercising the option of 
purchase under the agreement, claimed the balance of 
purchase money from the purchaser who had in the mean- 
time elected to disaffirm the contract, DIXxoNn, J. rejected 
the argument that the doctrine of feeding the estoppel 
applied to pass the property in the plough to the purchaser, 
as the latter’s election meant that the contract was no 
longer on foot when the vendor acquired title to the plough. 


Hire-purchase 


This reasoning was again applied in England in 1954 
by PEARSON, J. in Butterworth v. Kingsway Motors Ltd.™ 
with interesting results. In that case A., who had possession 
of a car under a hire-purchase agreement with X Coy., the 
owners of the car, purported to sell it to B. from whence 
it went through the hands of C. and the defendants, finally 
reaching the plaintiff. All four buyers were purchasers for 
value without notice of A.’s defective title. Nearly a year 
later A. discovered she had had no right to sell and informed 
the X Coy., who told the plaintiff. The latter immediately 
told the defendants the car was at their disposal and 
demanded a return of the purchase price on the ground 
of money paid under a consideration which had wholly 
failed in view of the defendants’ lack of title at the time of 
sale despite the fact that the plaintiff had had the use of the 
car for nearly a year. A. then paid off the X Coy., which 
immediately treated A. as having acquired title to the 
vehicle; but the plaintiff persisted in his claim against the 
defendants and A., B. and C. were joined as third parties 
in the ensuing litigation. PEARSON, J. reluctantly allowed 
the plaintiff to return the car and recover the full purchase 
price, following the English Court of Appeal decision in 
Rowland v. Divall, [1923] 2 K.B. 500, where the plaintiff 
purported to buy a motor-car from the defendant and used 


[6] [1926] V.L.R., p. 400. 
[7] [1954] 2 All E.R. 694, 
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it for several months. The true owner then claimed the 
car and the plaintiff, after giving it up, successfully sued 
the defendant to get back what he had paid on the ground 
that the consideration had wholly failed. The reasoning 
applied was that he had paid for a title to the car which 
he did not get, instead he remained always liable to be sued 
by the true owner whilst the car was in his possession. 
PEARSON, J., in Butterworth’s Case went on to hold that 
A., the original would-be vendor, acquired title to the car 
upon completing her hire-purchase payments and the title 
thus acquired went to feed the previously defective titles 
of B., C. and the defendants. He allowed the defendants 
to recover from C., C. from B., and B. from A. damages 
equal to the difference between the value of the car when 
A. acquired title and the purchase price paid by the 
plaintiffs to the defendants. In other words, the plaintiff 
got 10 months free use of the car and the resultant depre- 
ciation was borne by the party originally at fault, A. 


This may not seem such a grave injustice but the train 
of reasoning produced somewhat alarming results in the 
field of hire purchase. The case in question was Karflex 
Limited v. Poole,™! a decision of GODDARD, J. (as he then 
was). Karflex Limited, a finance company, was requested 
by Poole to finance the purchase of a motor car from one 
King. Karflex Limited bought the car from King and 
entered into a hire-purchase agreement in respect of the 
car with Poole. Poole paid a deposit of £95 “in considera- 
tion of the option of purchase hereinafter contained”. 
Upon his defaulting, Karflex Limited instituted proceedings 
against him under the hire-purchase agreement for depre- 
ciation compensation over and above the deposit. It was 
then discovered that the car had never belonged to King 
but rather to the Lincoln Wagon Company. Karflex bought 
out the latter.company at this stage but Poole successfully 
defended the subsequent litigation on the basis that Karflex 
should have had a title ab initio and Poole’s counterclaim 
for his deposit on the ground of money paid under a 
consideration which had wholly failed was also upheld. 
GODDARD, J., at p. 50, stated: “I think it desirable to say 
that when a person is letting out furniture or goods of 
any description on hire-purchase he does thereby impliedly 
warrant, not that he will at some time become possessed 
of that property during the currency of the agreement, 
but that he is the owner of the property at the time he lets 
it out”. It was decided in this case that it was an implied 
condition of the hire-purchase agreement that the plaintiff 
own the car at the moment of entry into the agreement. In 
other words, the doctrine of feeding the estoppel could 
have no application to hire-purchase agreements. 


[8] [1933] 2 K.B. 251; [1933] All E.R. Rep. 46. 
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The justification for such a view is not far to seek. As 
the hire-purchase contract gives the hirer the right to 
exercise the option of purchase and become the owner at 
any time of his own choosing provided he fulfils the con- 
ditions of the exercise (which always entail payment of the 
balance of the purchase price) it is arguable that it is 
essential that the party from whom the goods are obtained 
should have title at the outset in case the hirer should 
happen to be in funds and decide to exercise his option 
immediately or within a very short time after entering the 
agreement. 

Triangular negotiations 

Is there then a loophole in the common triangular 
negotiations between, say, X., the retailer of a television 
set; Y., the would-be hire-purchaser, and Z., the finance 
company? Y., wanting to buy a set on time payment, 
negotiates with X., who needs the full purchase price. X. 
therefore sells to Z., who pays X. the full amount less the 
deposit Y. is able to advance, and then passes the set on to 
Y. under a hire-purchase agreement. The common system 
whereby Y. signs several forms, detailed and approved by 
the Full Supreme Court of Victoria in Weideman v. 
Dawson,"! seems fairly foolproof if strictly followed, but 
its complications might often lead to its breaking down in 
the hands of businessmen impatient with technicalities. 

Suppose Y. enters into the hire-purchase agreement 
with Z. at a point of time before Z. has completed the 
purchase from X., and suppose Y. subsequently defaults. 
Can he afterwards meet a claim under the agreement by 
Z. with a defence along the following lines? “Far from 
my being liable to you under your agreement, you are liable 
to return to me the deposit I originally paid, because at the 
time we made the agreement you did not own the T.V. set, 
and, by necessary implication from the finding in Karflex 
v. Poole, your subsequent acquisition of title does not bring 
into play the doctrine of feeding the estoppel. The crucial 
moment is the moment of signing the hire-purchase agree- 
ment. At that time you were in breach of a condition as 
to title, therefore there was a total failure of consideration 
and I am entitled to claim back my deposit from you as 
money paid under a consideration which has wholly failed”. 

The answer appears to be “No” for several reasons. 
To begin with, the decision of ACTON and GODDARD, JJ. in 
Karflex v. Poole may be open to question. Mr. Justice 
Dean in the second edition of his book, “Hire Purchase 
Law in Australia”, disagrees with the judgments. He 
claims that a hire-purchase agreement is primarily a 
contract of bailment with an option of purchase super- 
added; until the option is exercised, an event which may 


[9] [1929] V.L.R. 35. 
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never take place, the agreement remains one of bailment 
only and the old rule that the bailee cannot challenge the 
bailor’s title unless authorized to do so by, or alternately 
evicted by, the true owner should still apply.“°! This con- 
tention is strengthened by the wording of the particular 
hire-purchase agreement in Karflex v. Poole, which pro- 
vided that until the option was exercised the hirer should 
remain “a mere bailee thereof’. The second submission 
of DEAN, J.—that the implied condition as to title in a 
hire-purchase agreement should be no more onerous than 
the condition implied by s. 17 of the Goods Act 1928""! to 
an ordinary “lay-by” sale of goods, viz., that when the time 
comes to transfer property in the goods to the purchaser 
the seller shall then have the right to pass title—is per- 
haps not as strong. As GODDARD, J. points out in Karflex 
v. Poole,"?] the Goods Act provision only applies when the 
circumstances of the contract do not disclose a contrary 
intention and the understanding in hire-purchase contracts 
that the hirer has the right to exercise his option immedi- 
ately surely entails a common intention that the other 
party to the contract have title to the goods from the outset. 


However that may be, GODDARD, J.’s finding leads him 
into difficulties in Mercantile Union Guarantee Corporation 
Limited v. Wheately, [1937] 4 All E.R. 713, a case con- 
cerning a triangular hire-purchase arrangement similar to 
the hypothetical example detailed above where the hirer 
and finance company entered into a hire-purchase agree- 
ment in respect of a motor lorry on 7 February, 1936. The 
finance company did not buy the lorry from the dealer till 
four days later, and it was not delivered to the hirer for 
another month. The hirer subsequently defaulted in pay- 
ments and, when faced with an action brought by the 
finance company for moneys due under the agreement, con- 
tended on the authority of Karflex v. Poole that, as the 
company did not have title to the lorry at the time the hire- 
purchase agreement was entered into, he was not only 
entitled to repudiate the agreement but was also entitled 
to a refund of his deposit. GODDARD, J. found for the finance 
company, ruling that it was sufficient for the latter to have 
title to the lorry at the time of delivery to the hirer, i.e., 
at the time of bailment; but it is obvious that the Karflex 
decision causes him some embarrassment in his rejection 
of this defence which he describes in two places in his 
judgment as having “no merits’”.''*!) The following passage 
bears out this observation: “It is true that ACTON, J., the 
other judge sitting with me [in Karflex v. Poolé] used the 
[10] Dean, Arthur, Hire-Purchase Law in Australia, 2nd ed., pp. 

113-115. 

111] Sale of Goods Act 1893 (England), s. 12. 
[12] [1933] 2 K.B. 251, at p. 265. 
(13] [1937] 4 All E.R. 713 at pp. 714, 717. 
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expression ‘at the time of the signing of this agreement’, 
but I do not think that there was any difference between 
ACTON, J. and myself on that point. What we both empha- 
sised was that the material time was when the bailment 
took place, not the actual moment of signing the agree- 
ment. If there has been any misunderstanding about the 
matter I desire at once to say that I did not intend the 
words in my judgment to apply, nor do I think that they in 
terms do apply, to such a case as this.” It is submitted 
that despite these words, the two cases do conflict, because 
the time of entering into the agreement was considered 
all important in Karflex Limited v. Poole and the time of 
entering the agreement in Wheately’s Case was prior to 
the finance company’s obtaining title to the car by purchase 
from the dealer and not at the moment of delivery or 
bailment. 


Surely the problem could have been better resolved by 
applying the doctrine of feeding the estoppel to hire- 
purchase agreements on the basis that any acquisition of 
title by the person who lets out the goods before the agree- 
ment is terminated (either by exercise of the option or a 
default by the hirer) is sufficient to enable the former to 
exercise his rights under the agreement. This would leave 
the result of Karflex v. Poole unchanged: but in this respect 
it would be consistent with Lucas v. Smith, Rowland v. 
Divall and Butterworth’s Case (supra). Moreover, the 
hardship involved in refunding a deposit and instalments of 
hire to somebody who has had the use of goods would be 
avoided if the hire-purchase agreement did not express the 
deposit and instalments to be “in consideration of the option 
of purchase” as in the Karflex Case but rather “on account 
of rent’”.™4) 


To be concluded. 


[14] Dean, Arthur, Hire-Purchase Law in Australia, 2nd ed., p. 117. 
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SILENCE IS CONSENT* 


It is a rule of universal law that if a man, either by 
words or by conduct has intimated that he consents to an 
act which has been done and that he will offer no opposition 
to it, although it could not have lawfully been done without 
his consent, and he thereby induces others to do that from 
which they would otherwise have abstained, he cannot 
question the legality of the act he has so sanctioned to 
the prejudice of those who have given faith to his words 
or to the fair inference to be drawn from his conduct. In 
such cases proof of positive assent or concurrence is un- 
necessary: it is enough that the party had full notice of 
what was being done and the position of the other party 
is altered (Cairncross v. Lorimer (1860), 3 Macq. 827). 

On this rule is founded the law of consent or, more 
properly, acquiescence. Acquiescence implies that a person 
abstained from interfering whilst a violation of his legal 
rights was in progress. If a party having a right stands 
by and sees another dealing with the property in a manner 
inconsistent with that right and makes no objection whilst 
the act is in progress he cannot afterwards complain: this 
is the proper sense of acquiescence (Duke of Leeds v. Earl 
of Amherst (1846), 2 Ph., at p. 124, per LORD COTTENHAM, 
L.C.). 

In another sense acquiescence implies that a person 
refrains from seeking redress when a violation of his rights 
of which he did not know at the time is brought to his 
notice. Here the term acquiescence is an element of laches. 

Acquiescence operates by way of estoppel. It is 
quiescence in such circumstances that assent may reason- 
ably be inferred, and is an instance of estoppel by words 
or conduct (De Bussche v. Alt (1878), 8 Ch. D. 286). The 
estoppel rests upon the circumstances that the party stand- 
ing by in effect makes a misrepresentation as to a fact, 
namely, his own title. A mere statement that he intends 
to do something, as to abandon his right, is not enough 
(Jorden v. Money (1854), 5 H.L. Cas. 185; Citizens’ Bank 
of Louisiana v. First National Bank of New Orleans 
(1873), L.R. 6 H.L. 352). 

Consequently, if the whole circumstances are proper 
for raising this estoppel, the party acquiescing cannot 
afterwards complain of the violation of his right. For this 
purpose the lapse of time is of no importance. He is 
estopped immediately by his conduct; and hence the effect 
of acquiescence has been expressly preserved by the 
Limitation Act 1939, s. 29. 

The principle of estoppel by representation applies 
both in law and equity, though its application to acqui- 
escence is equitable (R. v. Butterton (Inhabitants) (1796), 


*By Edward S. Walker, D.P.A, (Lond.), reprinted by courtesy of 
The Law Journal, England. 
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6 Term. Rep. 554). The term appears to apply only to 
estoppel as a bar to a claim for equity (Evans v. Bicknell 
(1801), 6 Ves. 174; Burrowes v. Lock (1805), 10 Ves. 470). 

This is not, of course, to say that mere silence or 
inactivity, in the absence of a duty to speak, amounts to a 
representation (see Welch v. Bank of England, [1955] 1 
All E.R. 811 (not answering a letter), and Leslie and Co. 
v. Works Commissioners (1914), 78 J.P. 462 (party to a 
contract not estopped from denying its true construction 
by failing to answer a letter in reference to its meaning) ). 
If a person’s consent to a particular act is required, he 
may be under a duty, when he knows that it has been 
done without his consent, not to stand by for so long that 
another is induced thereby to do that from which other- 
wise they might have abstained; and he cannot afterwards 
question the legality of the act to the prejudice of those 
who have given faith to the fair inference to be drawn 
from his conduct (Greenwood v. Martins Bank Ltd., [1933] 
A.C. 51; Cairnecross v, Lorimer (supra) ). 

A duty to speak arises where a person knows that 
someone else is acting on an erroneous assumption of 
some authority given or liability undertaken by the former, 
or is dealing with or acquiring property in ignorance of his 
title to it (Stroud v. Stroud (1844), 7 Man. & G. 417). 

It is the duty of a person who knows that another is 
relying on a document bearing a forgery of his signature 
to give notice of the forgery without delay (Greenwood 
v. Martins Bank, Ltd. (supra)). A fortiori, it is clearly the 
obligation of one who has by his own mistake led another 
into an incorrect belief to correct that belief as soon as 
the mistake has been discovered (Holt v. Markham, [1923] 
1 K.B. 504). 

One who stands by and allows another to proceed and 
interfere with his legal rights in the hope that they will 
eventually arrive at an agreement is not, however, estopped 
from asserting that the proposal is ultra vires when it is 
found that no mutual agreement can be reached (Jackson 
v. Knutsford Urban Council, [1914] 2 Ch. 686). 

Where a person has a right of election between two 
courses mere silence or inactivity does not amount to an 
election. But it is the duty of a person who has to make 
an election not to be silent so long as to lead another 
person, either the person against whom the election is 
made, or a third party, to alter his position in the belief 
that the first person has elected to let things remain as 
they are; and, by so doing, he will be precluded from 
making a different election (Young v. Bristol Aeroplane 
Co., Ltd., [1946] 1 All E.R. 98). 

It is on the foregoing that Jenks’ maxim qui tacet 
consentire videtur (Cent. 32) is based, which brings us 
back to the title of this article. 
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CASE NOTES 
Landlord and Tenant 


Lease — option of renewal — non-performance of condition 
precedent — waiver — whether contractual right created. 
—A clause in a lease provided for the tenant to have an 
option of renewal, subject to giving three months’ notice, 
the punctual payment of rent and due performance of the 
covenants. Rent had not been paid punctually, but no 
objection had been raised by the lessors. The solicitors 
for the tenant gave notice purporting to exercise the option 
of renewal and negotiations took place between the 
solicitors for the parties, but renewal was not in fact 
granted. In a suit brought by the tenant, it was claimed 
that performance of the condition as to punctual payment 
of rent had been waived and that the lessor was estopped 
from reliance thereon and a decree for specific performance 
was made. An appeal from this decree was upheld and it 
was held that punctual payment of rent was a condition 
precedent to the right of the tenant to exercise the option, 
and that the lessor was not bound by the provision for 
renewal. The nature of an option of renewal and of waiver 
were considered (Gilbert J. McCaul (Aust.) Pty. Ltd. v. 
Pitt Club Ltd. (1957), 76 W.N. (N.S.W.) 72). 


Lease—landlord covenanting to repair main walls of dwell- 
ing house—whether windows formed part of main walls.— 
In his lease a landlord covenanted to keep the main walls of 
a dwelling house in good repair and condition; the tenant 
being responsible for other repairs. The tenant maintained 
that the landlord was liable to repair and paint the windows 
and window frames on the ground that they were part 
of the main walls. HARMAN, J., held that the windows 
and window frames were not part of the main walls of 
the demised premises and that the landlord was not liable 
for their repair under the lease. On appeal it was held by 
the Court of Appeal that though windows might in the 
context of a particular lease or in a particular building 
be part of the main walls, yet these windows were not part 
of the main walls of the house within the meaning of this 
lease and the appeal was dismissed. (Boswell v. Crucible 
Steel Co., [1925] 1 K.B. 119 and Taylor v. Webb, [1936] 
2 All E.R. 763 distinguished.) (The Holiday Fellowship 
Ltd. v. Viscount Hereford, [1959] 1 All E.R. 433.) 
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Will 

Attestation — solicitor attesting — provisions for trustees’ 
remuneration and for solicitors’ professional charges — 
solicitor appointed trustee after testator’s death — whether 
entitled to benefit of provisions — Wills Act 1837 (7 Wm. 
4 & 1 Vict. c. 26), s. 15*.—A testator by his will appointed 
two persons as his executors and trustees and the will was 
attested by a solicitor. Provision was made in the will for 
the remuneration of trustees for their services by a per- 
centage of the income, and it was also provided that any 
executor or trustee who might be a solicitor should have 
the right to charge for his services. After the will was 
proved by the named executors one of them died and the 
survivor appointed the solicitor who had attested the will 
as one of the trustees. On the question of the solicitor’s 
rights to the benefit of the provisions referred to, it was 
held that as an attesting witness he was disqualified by 
the Wills Act 1837, s. 15, from taking any benefit under 
either of such provisions, notwithstanding that he did not 
enter the class prima facie entitled to the benefits until 
after the testator’s death (Re Royce’s Will Trusts; Tildesley 
v. Tildesley, [1958] 3 All E.R. 586). 





* See N.S.W., Wills, Probate and Administration Act 1898-1954, s. 13; 
VIC., Wills Act 1958, s. 18; QLD., The Succession Acts 1867 to 1943, 
s. 47; S.A., Wills Act 1936-1940, s. 17; W.A. (English), Wills Act 
1837, s. 15 (adopted by 2 Vict., No. 1); TAS., Wills Act 1840, s. 15. 














OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 
SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 


Its scope is far-reaching. 


i 
2. Its record is amazing. 
3 
4 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 
THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 

361 George Street, Brisbane 

241-3 Flinders Lane, Melbourne 

44 Brisbane Street, Launceston 

73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 

Mary Street, Port Moresby 














BANKSTOWN 
E. F. FRIPP & CO. 
(N. E. J. Fripp, F.R.E.L, 
Q.R.V.). 
119 North Terrace. 
UY1189. 


CANTERBURY 
C. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF3431-2. 


CRONULLA 
Cc. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 
KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021. 


MARRICKVILLE 
Cc. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL3241-2. 


MOSMAN 


CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 





NEUTRAL BAY 
CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1312. 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 


HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 


HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 


Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 


BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 





SITUATIONS 


WANTED 


ENGLISH SOLICITOR (44), 1st Class Honours and Prizeman, 
now with leading London Firm, keen to emigrate end of year, 
seeks permanent post in Australia. Replies: ‘English Solicitor’, 


c/- Box 1510, G.P.O., Sydney. 








ENGLISH SOLICITOR, admitted 1957, LL.B. London University, 
desires position as Assistant Solicitor in Sydney. Experienced 


in Conveyancing, Probate and Company work. 


Replies: 


‘Assistant Solicitor’, c/- Box 1510, G.P.O., Sydney. 





W. E. Smith Limited, Webb and Boundary Streets, Croydon, N.S.W. 











